Costly Class Action Lawsuits Are On The Rise
Several times each week, The Food Institute reports on new class action lawsuits against food manufacturers and retailers in its member newsletter Today In Food. The number is growing rapidly and a cause for concern among both classes of trade. Over 250 class action lawsuits have been filed against many major food companies over the past two years.

Most recently, a class action lawsuit was filed against Trader Joe's for allegedly underfilling some 5-oz. cans of tuna. Obviously, the specialty food chain does not pack its own tuna but its label is on the can nonetheless.  The complaint was filed in a New York Federal court and alleges that “Tests by a U.S. government lab confirm that Trader Joe’s 5-ounce cans actually contain less than 3 ounces of tuna in most instances, and that every lot tested, and nearly every single can, was underfilled in violation of the federally mandated minimum standard of fill.” 

Needless to say, the impact such a case and related press can have on a retail chain is significant, and costly.  And although the case is typically promulgated by a single individual or group of individuals, by reaching class action status, the stakes are great and can easily run into the millions of dollars which may or may not covered by insurance, depending upon the circumstances.

As we note in our A Primer about the Ongoing Epidemic of Class Action Lawsuits Challenging Food Claims, (order at https://www.foodinstitute.com/catalog/product/lawsuit_primer_2015) defendants typically move to dismiss the class action lawsuit on one of a variety of grounds.  A motion to dismiss may be premised on the grounds that the complaint fails to state a claim for which relief may be granted; that the plaintiff(s) lacks standing; that the complaint fails to plead with particularity facts sufficient to state a claim for relief; that the plaintiff’s claims are subject to federal preemption; and/or that the FDA has primary jurisdiction.  If this fails, defendants generally challenge certification of the class.  If that tactic also fails, defendants usually settle out of court, rather than go to trial.
And companies can be successful in halting such actions such as a proposed class action lawsuit against Yakult USA for allegedly falsely labeling its probiotic yogurt that was recently denied by the U.S. District Court Central California Southern Division. The court found that the promulgator of the suit lacks standing because a plaintiff seeking injunctive relief must proffer evidence that there is 'a sufficient likelihood that [he] will be wronged in a similar way' in the future; and the plaintiff has not alleged that he intends to purchase the Yakult products at issue in this litigation again. 

Thus class action lawsuits can be fought but even when defendants win, they are still left to deal with legal bills, which may or may not be covered by insurance. To keep abreast of the lets cases, be sure to sign up with The Food Institute at a special discounted rate at https://www.foodinstitute.com/catalog/product/partner_membership and save $500 for being an FIAE member.
